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Constitutional and Other Legal Issues Related to Indefinite and/or Mandatory Detention in
US Detention

Kevin COSTELLO (2001). "Without a Country: Indefinite Detention as Constitutional
Purgatory.”™ University of Pennsylvania Journal of Constitutional Law 3(1): 503 - 539.

In this article, Costello describes the plight of “lifers” — non-citizens who are stuck in indefinite
detention in the USA, often in prisons or prison-like facilities — and the choices then facing the
US Supreme Court over how to decide their constitutional rights in a pre-9/11 world. Costello
focuses on the troubling legal, historical, and discretionary aspects of the US practice, for
example noting that, effectually, “low-level INS [now ICE] bureaucrats are using their own
discretion to determine whether or not the lifer poses a threat to the community.” (528)

Costello highlights the significant legal differences between “deportable aliens” and
“excludable aliens” in indefinite detention: the former are people who entered the US on valid
tourist, work, student, or other visas but were subsequently found in breach of visa conditions,
and then usually imprisoned for a criminal offence before being transferred to detention; whereas
the later are people who were never given legal permission to enter the state and must have
passed through the border without being detected. The choice facing the courts over deportable
aliens is complex: “On the one hand, a lifer's release into the United States on immigration
parole is in tension with her final order of deportation. On the other, prolonged, indefinite
detention without criminal conviction and supported only by a vacuous administrative purpose
contradicts our basic notions of liberty for all persons within our borders.” (534 — 535)
Excludable aliens also present notable legal difficulties, mostly related to the entry fiction:
namely, the notion that because non-citizens whose legal status does not permit them entry are
nevertheless arrested inside the territory, the law permits the state to treat them as though they
were found still standing at the border and requesting permission to enter. Therefore, “because
their status of being outside our border leaves them beyond the cloak of constitutional protection,
courts have allowed for their prolonged detention.” (536) Since not all “lifers” are excludable
but rather deportable aliens, however, Costello argues that the state owes a duty to its legal
permanent residents that includes access to constitutional rights such as substantive due process
rights that could set limits to their periods of time spent in detention.

Further reading:

e Anello, F. D. (2012, 15 November). "Toward Temporal Limits on Mandatory
Immigration Detention." Social Science Research Network. Retrieved 3 Deecmber, 2012,
from http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2176008.

e Banias, B. B. (2009). "A 'Substantial Argument' Against Prolonged, Pre-Removal
Mandatory Detention." Rutgers Race & the Law Review 11(01): 31 - 69.

e Budhrani, A. (2012). "Regardless of my status, | am a human being: Immigrant detainees
and recourse to the Alien Tort Statute.” University of Pennsylvania Journal of
Constitutional Law 14(03): 781 - 812.

e Carey, M. (2003). ""You Don't Know if They'll Let You Out in One Day, One Year, or
Ten Years..." Indefinite Detention of Immigrants after Zadvydas v. Davis." Chicano-
Latino Law Review 24(1): 12 - 42.

e Chelgren, W. (2011). "Preventive Detention Distorted: Why It is Unconstitutional to



http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2176008.

September 2013 Draft

Detain Immigrants without Procedural Protections.” Loyola Law Review 44(04): 1477 -
1528.

Cox, L. (2001). "The Legal Limbo of Indefinite Detention: How Low Can You Go?"
American University Law Review 50(3): 725 - 754

Gilman, D. (2012, 24 August). "Realizing Liberty: The Use of International Human
Rights Law to Realign Immigration Detention in the United States.” University of Texas
School of Law [/ SSRN. Retrieved 19  September, 2012, from
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2144812.

Hedman, A. D. (2005). "In the Name of Fear: The Mandatory Detention of Criminal
Aliens and Denmore v. Kim." Howard Law Journal 48(3): 999 - 1024.

Heeren, G. (2010). "Pulling Teeth: The State of Mandatory Immigration Detention."
Harvard Civil Rights-Civil Liberties Law Review 45: 901 - 934.

Hing, B. O. (2005). "Detention to Deportation—Rethinking the Removal of Cambodian
Refugees.” Immigration and Nationality Law Review 26(01): 119 — 200

Ismaili, K. (2010). "Surveying the many fronts of the war on immigrants in post-9/11 US
society.” Contemporary Justice Review: Issues in Criminal, Social, and Restorative
Justice 13(01): 71 - 93.

Johnston, Ellis M. (2001). "Once a Criminal, Always a Criminal? Unconstitutional
Presumptions for Mandatory Detention of Criminal Aliens.” Georgetown Immigration
Law Journal 89(08): 2593 - 2636.

Kreimer, F. M. (2012). "Dangerousness on the Loose: Constitutional Limits to
Immigration Detention as Domestic Crime Control." New York University Law Review
87: 1485 - 1522.

McCaslin, C. (2000 - 2001). ™My Jailor is my Judge" Kestutis Zadvydas and the
Indefinite Imprisonment of Permanent Resident Aliens by the INS." Tulane Law Review
75: 193 - 230.

Morris, M. V. (2000 - 2001). "Exit Fiction: Unconstitutional Indefinite Detention of
Deportable Aliens." Houston Journal of International Law 23: 255 - 304.

Noferi, M. L. (2012, January). "Cascading Constitutional Deprivation: The Right to
Appointed Counsel for Mandatorily Detained Immigrants Pending Removal
Proceedings.” Michigan Journal of Race & Law. Retrieved January, 2013, from
http://works.bepress.com/mnoferi/3.

Neely, S. (2008). "Immigration Detention: The Inaction of the Bureau of Immigration
and Customs Enforcement.” Administrative Law Review 60: 729 - 748.

O'Rourke, K. (2002). "Deportability, Detention and Due Process: An Analysis of Recent
Tenth Circuit Decisions in Immigration Law." Denver University Law Review 79(2): 353
- 378.

Pages, M. (2003). "Indefinite Detention: Tipping the Scale Toward the Liberty Interest of
Freedom after Zadvydas v. Davis." Albany Law Review 66(4): 1213 - 1240.

Peitzke, M. (2012). "The Fate of "Unremovable™ Aliens Before and After September 11,
2001: The Supreme Court's Presumptive Six-Month Limit to Post-Removal- Period
Detention.”" Pepperdine Law Review 30(4 Symposium: Client Counseling and Moral
Responsibility): 769 - 814.

Prince, P. (2004). The High Court and indefinite detention: towards a national bill of
rights? Research Brief. Canberra, Parliamentary Library: 27.



http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2144812.
http://works.bepress.com/mnoferi/3.

September 2013 Draft

Saito, N. T. (2005). "Beyond the Citizen/Alien Dichotomy: Liberty, Security, and the
Exercise of Plenary Power." Temple Political and Civil Rights Law Review 14(2): 389 -
408.

Silva, T. (2012). "Toward a Constitutionalized Theory of Immigration Detention.” Yale
Law and Policy Review 31: 227 - 273.

Silverman, S. J. (2010). Immigration Detention in America: A History of its Expansion
and a Study of its Significance. COMPAS Working Paper 10 - 80. Oxford, Centre on
Migration, Policy and Society: 33.

Taylor, M. H. (2004). "Dangerous by Decree: Detention without Bond in Immigration
Proceedings.” Loyola Law Review 50: 149 - 171.

Wexler, A. (2003 - 2004). "The Murky Depths of the Entry Fiction Doctrine: The Plight
of Inadmissible Aliens Post-Zadvydas." Cardozo Law Review 25: 2029 - 2078.




