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Independent human rights documentation and sexual minorities: an
ongoing challenge for the Canadian refugee determination process
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Sexual minorities must meet the same evidentiary burden as all other refugee claimants.
Independent country information produced by international human rights organisations
plays an important role in meeting this burden. However, in the case of gay, lesbian,
bisexual, and transgender claimants, existing country documentation still fails to
provide the kind of information refugees need to support their claims. This is due to
the continual struggle of human rights organisations to properly document abuses
against sexual minorities. Also, the legal questions most relevant to claims based on
sexual orientation and gender identity have shifted over the last 15 years. Early cases
turned on whether a claimant’s fear of persecution was well founded or whether the
claimants were able to prove their sexual orientation. Recent cases have focused on
the distinction between persecution and discrimination, the availability of state
protection, and possible regional contrasts in the treatment of sexual minorities within
a country. The shift in legal issues requires evidence that is either not available or is
not sufficiently focused or detailed to meet the legal requirements of the Canadian
refugee determination process.
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Introduction

In May 2008, Gambian President Yahya Jammeh vowed to ‘cut off the head’ of any
homosexual found in his country and announced his intention to introduce legislation that
would be ‘stricter than those in Iran’ with regard to same-sex sexual conduct.! For the third
year in a row, the 2008 gay pride event in Moscow was marred by violence and municipal
authorities refused to authorise the gathering.? In April 2008, the police raided a Kyrgyzstan
centre for gay, lesbian, bisexual, and transgender communities.® In Jamaica, the police failed
to protect individuals from a string of homophobic mob attacks that occurred in 2007 and
2008.* In June 2008, three Ugandan human rights defenders were arrested after they distrib-
uted a press release calling for HIV prevention programmes for members of the gay, lesbian,
bisexual, and transgender communities.’

The events described above underscore two important facts about the persecution of
sexual minorities.® First, the human rights situations of sexual minorities around the
world continue to be alarming. Many countries maintain severe criminal penalties for
consensual sex between persons of the same sex, including the death penalty.” Sexual
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minorities also are frequent targets of hate crimes.® In several countries, restrictions have
been imposed on freedoms of expression and association of sexual minorities,” while
in others homosexuality and transexuality are perceived as Western phenomena,'® anti-
revolutionary behaviours,'' crimes against religion,'? sexually deviant and immoral beha-
viours,'? mental disorders,'* or unacceptable challenges to gender-specific roles.'?

The second conclusion to be drawn from a 2008 sample of human rights violations
against sexual minorities is that international human rights organisations are now making
serious efforts to document abuses against sexual minorities. Indeed, all of the incidents
mentioned above were reported by mainstream human rights organisations such as
Amnesty International and Human Rights Watch, as well as by organisations devoted to
documenting abuses against sexual minorities such as the International Gay and Lesbian
Human Rights Commission (IGLHRC). This is a relatively new development; as recently
as the early 1990s, abuses against sexual minorities were rarely documented by human
rights organisations.

The continued human rights violations against sexual minorities and the increased atten-
tion given by human rights organisations to such abuses are of great significance in the
context of refugee law. Egregious human rights violations have led some gay, lesbian, bisex-
ual, and transgender people to seek refuge in countries with better human rights protection.
This movement has led some states to interpret international norms to extend asylum and
refugee protection to women and men fleeing persecution based on their sexual orientation
and gender identity. In the last 20 years, decision-makers in countries such as the
United States,'® the United Kingdom,17 Germarly,18 New Zealand,'® Australia,2° Finland,?!
Belgium,”* and the Netherlands®® have granted refugee status to individuals who fear
persecution based on their sexual orientation or gender identity.**

In order to support their claims for refugee status, refugees are generally required to rely
on documentary evidence outlining the human rights conditions in their countries of origin.
Independent country information thus plays an important role in the refugee determination
process. It is used to ascertain the existence of a risk of persecution and to assess a
claimant’s credibility and the plausibility of the claimant’s account of persecution.?® It is
therefore essential that human rights violations against sexual minorities be documented.

This paper examines a specific evidentiary problem facing women and men who make
refugee claims based on sexual orientation or gender identity persecution, namely, the
extent to which independent country information provides adequate and useful evidence in
support of their applications. I will focus on claims submitted by sexual minorities to the
Canadian refugee determination system that were adjudicated between 1991 and 2008.
Canada is the first reported jurisdiction to accept refugee claims based on sexual orientation
and gender identity. Until recently, its administrative tribunal was the only such body to have
adjudicator training on these issues and to produce in-house human rights information on
the situations of sexual minorities in different countries. As such, Canada’s longstanding
and comprehensive case law and experience yields interesting conclusions about the use of
documentary evidence in refugee cases dealing with sexual minorities.

Two time periods are examined, as distinctive trends have emerged in Canada over the
past 17 years in relation to the role of human rights documentation in claims based on
sexual orientation and gender identity. I will begin by examining the evidentiary hurdles
that confronted sexual minorities in the 1990s when claims were first processed in
Canada. It will be seen that when claims based on sexual orientation or gender identity
were first presented, both the refugee claimants and the Immigration and Refugee Board
of Canada (IRB) were unable to produce what was perceived as acceptable independent
country evidence on the situations of sexual minorities in the claimants’ countries of
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origin. A review of cases in the last 10 years reveals that while some of the initial obstacles
have been overcome, existing human rights documentation still fails to provide the kind of
information sexual minority refugees need to support their claims. The analysis in this paper
will demonstrate that problems with independent country information can translate into
poor assessments in the refugee hearing room.

Refugee claims based on sexual orientation and gender identity between 1991 and
1998

The refugee determination process in Canada
a. General principles

The international community strengthened international protection for refugees following
the massive displacement of populations during and after World War I1.%° The result
was the codification of the rights and status of refugees in two international instruments:
the 1951 UN Convention Relating to the Status of Refugees (hereinafter referred to as
‘Convention’),”” and the 1967 Protocol Relating to the Status of Refugees (hereinafter
referred to as ‘Protocol’).?® Canada ratified both the Convention and the Protocol in 1969
and thus accepted the main obligation that flows from the international instruments,
embodied in Article 33 of the Convention, that signatory states will not return any individual
to a territory where the individual’s life or freedom will be threatened. In Canada, the refugee
determination process is entrusted to the IRB, an independent tribunal established in 1989.
The IRB’s Refugee Protection Division (RPD) handles claims brought by persons seeking
refugee status and determines whether claimants meet the definition of refugee. Section
96 of the Immigration and Refugee Protection Act states that a refugee is a person who
fears persecution by reason of race, religion, nationality, membership in a particular social
group, or political opinion, and who cannot obtain the protection of his or her country of
nationality or habitual residence.*’

The notion of persecution is at the heart of the definition of refugee. In order for the feared
abuse to be deemed persecution, it must be considered sufficiently serious. Furthermore, a
claimant must establish that the persecution is based on the claimant’s political opinion,
race, religion, nationality, or membership in a particular social group. Finally, refugee protec-
tion is conferred on the claimant only if the claimant succeeds in showing that the claimant’s
country of nationality or habitual residence is unwilling or unable to offer protection.*® If any
person satisfies the definition of refugee, Canada has an international obligation not to return
the person to the country where the person may face persecution.®'

It is generally understood that ‘a well-founded fear of being persecuted’ contains both a
subjective and an objective requirement. This dual criterion was recognised in Canada in
Adjei v. Canada.** The Federal Court of Canada held that the fear of persecution is two-
fold. On the one hand, the ‘fear must be present in the mind of the applicant for the defi-
nition of Convention refugee to be met‘.>* On the other hand, this subjective fear must
have an objective basis, that is, the ‘refugee’s fear [must] be evaluated objectively to deter-
mine if there is a valid basis for that fear’.>* It is clear that even the most fervently stated fear
of persecution will not be enough if objective evidence tends to deny the existence of risk.>”
The practical result is that objective evidence of a reasonable chance of persecution is a
necessary and decisive element in any refugee claim.

In order to meet the requirements of the Convention definition of refugee, a claimant
must therefore present supporting evidence at the full hearing. Evidence to support a
refugee claim normally consists of testimony of the claimant and general evidence of a
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country’s human rights record. In the absence of evidence of past persecution, a claim may
be established by objective evidence that ‘persons similarly situated to the claimant are at
risk in the state of origin’.>® The claimant’s testimony may constitute the whole of the evi-
dence if it is ‘plausible, credible and frank’.’” Independent country information is
typically drawn from governmental, non-governmental, and media reports. Evidence
from witnesses, including expert witnesses, may also be introduced in the course of a
claim.*® Both the claimant and the RPD share the responsibility of fact-finding. The
RPD may take judicial notice of any facts, information, or opinions within its specialised
knowledge.?® This process is assisted by the IRB’s national network of publicly accessible
Resource and Documentation Centres, which collect and summarise available sources of
relevant information. Finally, as an administrative tribunal, the IRB is not bound by legal
or technical rules of evidence.*” The Immigration and Refugee Protection Act provides
that proceedings shall be as informal and expeditious as are consistent with fair treatment.*!
The RPD may base a decision on evidence it considers credible and trustworthy in the
circumstances of the particular case.*?

b. Sexual minorities and the refugee determination process

Sexual minorities have claimed refugee status in Canada since 1991; the first reported
sexual orientation claim to be decided by the IRB was dated 7 October 1991.** Since
then, the RPD has dealt with thousands of claims based on sexual orientation and gender
identity. In April 2002 The Globe and Mail, a major Canadian newspaper, reported that,
‘[i]n the past three years, nearly 2,500 people from 75 different countries have sought
asylum on the basis of sexual orientation in Canada’.** Sean Rehaag found that the RPD
decided 1351 sexual-orientation-based claims in 2004.*° In the same study, Rehaag exam-
ines the grant rates in sexual orientation cases and concludes that ‘sexual-minority refugee
claims are, on average, approximately as successful as traditional refugee claims’.*

A review of cases reported between 1991 and 1998 reveals that the majority of sexual
orientation and gender identity cases turned almost exclusively on one or a combination of
three legal issues. First, when such claims were initially submitted to the RPD, adjudicators
debated whether sexual minorities fit any of the grounds set out in the Convention definition
of refugee.*’ This question was eventually resolved by a decision of the Supreme Court of
Canada, which extended refugee status to sexual minorities primarily because of the perse-
cution individuals feared they would be subjected to as members of a particular social
group. In Ward v. Canada,*® it was confirmed obiter that sexual orientation constitutes
the basis of a particular social group as defined in the Convention.*” Subsequently, the
Federal Court of Canada found that the question of whether sexual orientation can be the
basis of a claimant’s membership in a particular social group ‘has effectively been put
beyond doubt by the decision of the Supreme Court of Canada in Ward’.>® The majority
of sexual minority refugees have since claimed that their fear of persecution is grounded
on their membership in a particular social group, one constituted by individuals with the
same sexual orientation or gender identity as their own.”!

Second, women and men claiming to be homosexuals, bisexuals, or transgendered had to
satisfy adjudicators that they were in fact members of a sexual minority.>* Since sexual min-
orities claim to be members of a ‘particular social group’, one of the elements to be satisfied in
arefugee claim based on sexual orientation or gender identity is the claimant’s membership in
that group.”® Gay, lesbian, bisexual, and transgender claimants, for example, are rarely able to
provide conclusive documentary or witness evidence to confirm their sexual orientations,
and, therefore, the element most determinative in establishing whether the individual is a
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member of the particular social group is the claimant’s credibility. Assessing the veracity of
the claimant’s sexual orientation or gender identity is a very difficult, sensitive, and complex
task in the context of an administrative or quasi-judicial hearing. In particular, the very private
and intimate nature of an individual’s sexual orientation or gender identity poses real chal-
lenges for adjudicators, who are nonetheless required to engage with claimants about their
personal lives and relationships. The RPD acknowledged in 1995 that adjudicators were
struggling with this aspect of sexual minority claims.>* In addition, claimants themselves
began to provide supporting evidence of their sexual orientations, including asking their part-
ners, families, or friends to testify at the refugee hearing; providing photographs or videos of
partners or activities in the gay, lesbian, bisexual, or transgender communities;*® submitting
letters or proof of membership in gay, lesbian, bisexual, and transgender organisations;’ and
presenting medical and psychological reports.”® While a case may still turn on the issue of the
claimant’s sexual orientation,>® steps have been taken to improve the quality of the inquiry in
the refugee hearing room.

The third recurring issue, and the one most relevant to the present inquiry, relates to the
absence or reliability of independent documentary evidence on human rights violations
against sexual minorities. A refugee claimant is required to show ‘a reasonable fear of
future persecution through credible, direct, and specific evidence’.® In addition, such
evidence must outline either the government’s participation in the persecution of sexual
minorities or the state’s unwillingness or inability to provide protection from persecution
performed by private actors.’ Generally, assessments of whether a refugee claim has an
objective basis are made by relying on a broad cross-section of official and non-governmental
sources in addition to the testimony of the claimants themselves.

When claims based on sexual orientation and gender identity were first presented in the
early 1990s, sexual minorities encountered a specific set of problems in the area of fact-
finding.%* First, in many countries, very little information was available on human rights
violations against sexual minorities. Governmental and non-governmental organisations
were not documenting human rights violations against sexual minorities and thus were
not able to provide the independent country information necessary to prove the objective
components of the definition of refugee. Second, when available information originated
from gay, lesbian, bisexual, and transgender organisations, their evidence was sometimes
dismissed as biased and unreliable. I will now examine both of these evidentiary problems.

Independent country information
a. Evidentiary challenges®

Several reasons explain the absence of documentary information on human rights violations
against sexual minorities in the early 1990s. At that time, only a minority of non-governmental
organisations (NGOs) were beginning to document abuses against sexual minorities.
Amnesty International, one of the most prominent international human rights organisations,
refused until 1991 to document abuses against sexual minorities.** Other prominent human
rights organisations were also slow in working on behalf of sexual minorities.®> Many
more NGOs continued to maintain that the rights of homosexuals and other sexual minorities
were not human rights issues at all.°® Meanwhile, various intergovernmental institutions also
demonstrated a reluctance to legitimise the rights of sexual minorities internationally by
inquiring into their status. During its 50-year existence, the UN Commission on Human
Rights issued only one report concerning sexual minorities.®” The Sub-Commission on the
Prevention of Discrimination and the Protection of Minorities consistently ignored calls by
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human rights organisations to appoint a special rapporteur to undertake a comprehensive
study of discrimination against sexual minorities.®® In 1995, the Fourth UN Conference on
Women dropped any direct reference to sexual orientation in the final platform document
issued from the conference.®”

The scarcity of human rights documentation, and the serious consequences this had for
claimants, was evident in many RPD decisions. In Re R. (U.W.),”® a gay man from Uruguay
was unable to present to the refugee panel any documentary evidence on the treatment of
sexual minorities by state officials in Uruguay. This led the panel to conclude that the docu-
mentary record did not support the fear of persecution the claimant alleged, and his request
for protection was denied. A similar conclusion was reached in a case involving a gay man
from Jordan,”! in which not only did the adjudicators decide that the absence of evidence
failed to support the claimant’s fear of persecution, but they also considered it an indication
that homosexuals as a group were not persecuted in Jordan. Claimants from Mexico and
Brazil also failed to convince the RPD that their fears of persecution were well founded
due to a lack of documentary evidence.”?

Often, if documentary evidence on the persecution of sexual minorities was found, it
was produced by gay, lesbian, bisexual, and transgender organisations that often investi-
gated and compiled human rights documentation because of the refusal of mainstream
governmental and non-governmental human rights organisations to consider the plight
of sexual minorities. Juan Pablo Ordofiez, a Colombian human rights lawyer, described
what a human rights ombudsman had told him: ‘the moment a faggot begins hanging
around my house [his] human rights are over ... I’d rather have a daughter who’s a
whore than a faggot son ... [If I were to have a homosexual child] I would treat him
like the family dog, just like any other case from my office. I believe 1 love my dog
more than I’d love a faggot.””> In Uruguay, the family of a lesbian, who was arrested by
the Argentinean military and subsequently disappeared, joined an association for the
relatives of disappeared persons. When the woman’s sexual orientation became known,
the association ignored her family and abandoned all efforts to find her.”* In the Philippines,
a lesbian working for a human rights organisation was fired when the board of directors
found out about her sexual orientation.””> The lack of interest and, in many cases, open
hostility to sexual orientation and gender identity issues on the part of human rights
organisations convinced many gay, lesbian, bisexual, and transgender organisations to
document human rights violations themselves in order to draw international attention.

While sexual minority rights organisations were often the only source of documentary
evidence, early decisions of the RPD on sexual orientation and gender identity refugee
claims indicated a strong preference for materials from mainstream human rights organis-
ations. The decision in Re H. (Y.F,)’® provides a good illustration of how the absence of
evidence of persecution in reports from mainstream and well-known human rights organ-
isations impacted on claimants negatively. In that case, a gay man from Brazil claimed a
well-founded fear of persecution because of his membership of a particular social group,
namely homosexuals, in Brazil. Despite the presentation of documentary evidence on extra-
judicial killings collected by a Brazilian sexual minority rights group, the adjudicator
denied the refugee claim, stating,

if there was a serious possibility that homosexuals, as a particular social group, had a well-
founded fear of persecution because of their sexual orientation, the panel is of the opinion
that one or more of the human rights publications would cite this as a concern ... [however]
[t]he panel was not able to find any reference to such a concern in the recent Amnesty Inter-
national Report or Human Rights Watch World Report.””
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This view was repeated in Re N. (L.X.),”® where one of the adjudicators noted that reports
from Human Rights Watch, Lawyers Committee for Human Rights, Amnesty International,
and the United States State Department did not identify homosexuals as being at risk of per-
secution in Argentina.”’ What these decision-makers failed to acknowledge was that those
organisations were not mandated to investigate violations against sexual minorities, or had
only recently adopted policies to document human rights abuses and had not begun to
collect information.

In other cases, the RPD found materials from sexual minority rights organisations to be
lacking in credibility. For instance, in Re N. (L.X.), a RPD adjudicator dismissed reports sub-
mitted by the gay claimant’s counsel because ‘[m]ost of the documentary evidence is from
gay advocacy groups or publications that would understandably highlight and possibly
exaggerate the issues of the homosexual community. These publications are in my view
one-sided.”®® In Re H. (Y.F),*' documentary evidence, which suggested that gay men, les-
bians, and transvestites in Brazil were victims of systematic violence and extrajudicial kill-
ings, was dismissed. The source of the evidence was the Grupo Gay da Bahia, one of Brazil’s
most active sexual minority rights organisations, and the RPD refused to accept their find-
ings as credible without corroboration from other sources such as mainstream newspapers
or human rights organisations.®® In a case involving a gay man from Pakistan, the claimant’s
counsel objected to the characterisation of documents submitted from sexual minority rights
organisations as carrying little or no weight.*® The panel dismissed his complaints, stating
that ‘it will give all documents submitted in evidence the appropriate probative weight’.®*

Many organisations, for instance, those representing international trade unions, journal-
ists, and religious groups, pay particular attention to human rights violations against their
members and their observations are regularly accepted as evidence.®® Often, interested
human rights groups have the knowledge, expertise, and connections to best document
specific kinds of persecution. This is particularly true of sexual minorities, who, as extre-
mely marginalised members of society, are often difficult to reach. Amnesty International
acknowledged this in a letter to sexual minority rights activists in which the human
rights organisation stated that

[a]s with all human rights documentation, the abuses Amnesty investigates are brought to its
attention through a wide range of human rights networks. Our work in this area has developed
in cooperation with both international and local gay and lesbian groups who have documented
abuses by governments in many countries. The work of gay and lesbian groups has been
absolutely crucial, since many mainstream human rights organizations have failed to address
the violations gay men and lesbians suffer.®®

In fact, mainstream human rights organisations were relying on sexual minority rights
organisations’ sources in their own work. Amnesty International’s letter cited above was
presented to sexual minority rights activists by representatives of the organisation at an
international sexual minority conference.®” The objective was to encourage and recruit
gay men and lesbians from around the world to bring to the organisation’s attention viola-
tions against sexual minorities. The evidence submitted by the claimant in the Brazilian
case Re H. (Y.F)*® regarding the extrajudicial killings of more than 600 gay men, transves-
tites, and lesbians was included in a publication by Amnesty International (USA),*® a clear
indication that the human rights organisation found the evidence very credible. Moreover,
the United States State Department used documentation from the IGLHRC in their annual
reports.”® In a letter to Canadian lawyer El-Farouk Khaki, Human Rights Watch stated that
they considered the work of IGLHRC to be credible and trustworthy.”' Without the
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groundbreaking work of sexual minority rights organisations, mainstream human rights
organisations would have faced an even more difficult task in documenting abuses
against sexual minorities.

Criticisms were directed at the RPD for failing to adequately address documentation
problems. Several lawyers complained to the RPD about the difficulty in either obtaining
documentation or having it deemed credible and trustworthy by refugee claims adjudica-
tors.”® In 1995, the Canadian Council for Refugees (CCR) adopted a policy statement in
which it recommended that the RPD ‘research and make widely available information on
the culture and human rights status of gay men and lesbians in each part of the world
from which claimants come’.”> Moreover, the CCR specifically called on the RPD to recog-
nise the value and expertise of both the documentation from sexual minority rights groups
and the testimony of their members when they appear before the Board as expert witnesses.

b. Overcoming the problems

While the problems with documentary evidence were significant in the early 1990s, both
mainstream and sexual minority rights organisations increased their efforts to uncover
the most flagrant violations of the human rights of sexual minorities. In the mid- and
late-1990s, several mainstream human rights organisations started to produce reports or
publicly denounced human rights violations against sexual minorities, including
Amnesty International,94 the Committee to Protect Journalis.ts,95 the Inter-Church Commit-
tee on Human Rights in Latin America,’® the Lawyers Committee for Human Rights (now
known as Human Rights First),”” and Human Rights Watch.”® Moreover, as mentioned
above, mainstream human rights organisations also began to collaborate with gay,
lesbian, bisexual, and transgender rights groups to document human rights abuses. The
collaboration produced reports that benefited from the investigative expertise of general
human rights organisations and the specific knowledge and resources of groups dedicated
to defending the rights of sexual minorities.”

The willingness of international human rights organisations to document abuses against
sexual minorities translated into an increase in objective documentation available in the
refugee hearing room. For example, in granting refugee status to a Cambodian gay man in
1999, the RPD commented that there was ‘ample documentary evidence on human rights
abuses in Cambodia’ to satisfy the RPD that there was an objectively valid basis for fear
of persecution.'” In deciding a case involving a gay man from Belarus, the RPD noted
that “there is considerable evidence regarding the plight of homosexuals in Belarus’.'"!

Moreover, documentation produced by sexual minority rights organisations like IGLHRC
began to be cited as reliable and credible sources in refugee claims. In fact, Amnesty Inter-
national recommended that refugee tribunals and adjudicators use information gathered by
sexual minority rights organisations.'®* In describing a documentary source that outlined
the status of gay men and lesbians in Mexico, an adjudicator of the RPD stated, ‘The
panel views this article as reliable given that its author draws upon a variety of sources includ-
ing reports from Amnesty International, the International Gay & Lesbian Human Rights
Commission, various human rights organisations situated in Mexico, and prominent intellec-
tuals in the field of homosexuality and gay rights within and outside Mexico.”'* In 1995, the
RPD granted refugee status to a Russian gay man by relying on reports from both Amnesty
International and IGLHRC.'®* In another case, involving a lesbian from the Ukraine, the
panel used an IGLHRC report on Russia as documentary evidence, stating that while the
report ‘does not deal specifically with the Ukraine, the Panel finds it useful by analogy’.'"®
In a case involving a Chilean gay man, the claim was accepted in part because of information
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gathered by a Chilean sexual minority rights group and the IGLHRC.'®® In a decision
involving a Bulgarian claimant, the RPD characterised the International Lesbian and Gay
Association as ‘a credible and trustworthy source’.'”’

In many cases, the best and most reliable sources of documentary evidence are at the
local level. In addition to acknowledging international organisations like IGLHRC and
the International Lesbian and Gay Association (ILGA) as important sources of information,
the RPD has extended the same credibility to information from domestic groups. For
instance, information provided by the Gay Enhancement Association of Trinidad and
Tobago was referenced in a 1998 claim.'®® Information provided by the Lambda Legal
Defense and Education Fund (LLDEF) in the United States was cited in relation to a
claim brought forth by an American gay refugee claimant. LLDEF was described as ‘a
leading gay rights organization that has undertaken substantial research on the U.S.
situation”.'®” The group was also described as an ‘informed and unbiased [group] with
no interest in the outcome of these proceedings’.''’

Moreover, the RPD took some steps to overcome the difficulties it had in gathering
information. The Resource and Documentation Directorate (hereinafter referred to as ‘the
Directorate’) is responsible for meeting the needs of the RPD in ‘bringing forth credible
and trustworthy information relating to country conditions’.'"" It produces both country
information packages and specific responses to requests for information by adjudicators.
A review of materials produced by the Directorate between January 1992 and July 1995
indicated that researchers were often unable to locate information when requests for infor-
mation on the issue of sexual orientation were made by the RPD."'? Efforts were soon made
to overcome this problem. General publications began to include references to the status of
gay men and lesbians. For instance, a 1995 chronology of events in Iran makes several
references to the criminalisation of homosexuality and the death penalty that attaches to
persons convicted of same-sex sexual conduct.'"® In 1996, the division produced its first
document specifically on sexual minorities, a bibliography and selection of articles on
sexual orientation issues in Latin America.''* Several more documents on sexual minorities
were published in 1999 on Mexico,''® Poland,"'® and Russia.'!” The Directorate now reg-
ularly produces information on the situations of sexual minorities in different countries.''®

In addition, Refugee Protection Officers (RPOs) began to actively pursue documentary
evidence in specific cases. In the Canadian refugee determination process, the RPO assists
the refugee determination process by ensuring that all relevant information is laid before the
decision-maker responsible for deciding a claim. In a 1999 claim, the adjudicator deciding a
case involving a Colombian lesbian noted that the refugee claims officer (RCO) (as they
were then called) was of great assistance to the panel and it was ‘[t]hanks mainly to the tire-
less efforts of the RCO ... [that] new material was obtained on the situation of lesbians in
Columbia’."" The material gathered included ‘information on the treatment of lesbians by
Colombian state authorities and the general public, and on the protection available to
lesbians who are physically and/or sexually abused’.'?® In addition, the officer was able
to obtain specific information on sexual minority rights groups by communicating directly
with activists in Colombia.'*! Evidence produced by RPOs, often gathered from direct
communication with NGOs, has also been determinative in other cases.'??

Documentary evidence in refugee claims based on sexual orientation and gender iden-
tity was also an issue addressed in the course of professional development training for RPD
adjudicators.'®® The first such training was held in 1995. The IRB specifically requested
that the availability and reliability of independent country information on sexual minorities
be addressed in the training sessions. An important section of the presentation therefore
dealt with these issues.'** The training sessions examined the human rights work done
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by both mainstream and sexual minority rights organisations, and it is suggested by some
commentators that they have had an impact on the quality of decisions made in the refugee
hearing room. '

Finally, the difficulty in documenting human rights violations in some countries is at
times overcome through a claimant’s own evidence. Indeed, the RPD can adduce from
the claimant’s testimony the information it requires to determine the issue of ‘well-
founded fear’. In fact, as long as the claimant’s testimony is ‘plausible, credible and
frank, it may constitute the whole of the evidence of objective risk’.'*® In the case of a
gay Pakistani claimant, the three-member panel stated that ‘the panel reasons that this
claimant in the circumstances that led to his flight from Pakistan has told a plausible
story which, in the absence of contrary evidence, can be regarded by the panel as trust-
worthy evidence’.'”” The Federal Court of Appeal has stated that when an ‘applicant
swears to the truth of certain allegations, this creates a presumption that those allegations

are true unless there is reason to doubt their truthfulness’.'?®

Refugee claims based on sexual orientation and gender identity between 1998 and
2008

The preceding discussion has attempted to demonstrate how sexual minority refugee
claimants were at a disadvantage when claims were first made in the 1990s. The situation
changed quickly as mainstream human right organisations expanded their mandates to
include the investigation of discrimination and persecution against sexual minorities. In
addition, documentation from sexual minority rights organisations was increasingly regarded
as a credible source of information for the refugee determination process in Canada. Finally,
the IRB took constructive steps to overcome the problems they encountered in finding
documentation. The Board showed a willingness to train decision-makers on the specific
nature of evidentiary issues in claims based on sexual orientation or gender identity.

These developments translated into significant progress. Nevertheless, while the devel-
opments described above allowed many gay and lesbian refugee claimants to provide some
supporting evidence of their well-founded fear of persecution by the late 1990s, documen-
tary challenges remain to this day.

Ongoing problems with the availability of independent country documentation

In 2003, Catherine Dauvergne and Jenni Millbank examined the use of independent evi-
dence in refugee cases based on sexual orientation in both the Canadian and Australian
refugee determination processes. Information from human rights organisations such as
Amnesty International was referred to in 29% of cases while documentation from groups
dedicated to the human rights of sexual minorities was used in 14% of cases.'? Clearly,
the availability of independent country information in 2003 had improved in comparison
to the early and mid 1990s.

In addition, an increasing number of mainstream NGOs have expanded their mandates
to include the protection of sexual minorities. For instance, International Service for Human
Rights and the International Commission of Jurists convened a meeting in 2006 in
Yogyakarta, Indonesia, which ‘brought together UN experts and others to develop a set
of Principles outlining the application of international law to human rights based on
sexual orientation and gender identity’."** New NGOs have been established: ARC
International has been working since 2003 with UN agencies to push for increased attention
to violations of the human rights of sexual minorities."*! UN Special Rapporteurs are
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increasingly integrating sexual orientation and gender identity issues in their reports.'** In
2004, the United Nations Commission on Human Rights adopted a ‘Resolution on Extra-
judicial, Summary or Arbitrary Executions’ which called on states to ‘investigate promptly
and thoroughly all killings committed in the name of passion or in the name of honour, all
killings committed for any discriminatory reason, including sexual orientation’."** ILGA
reports that ‘there are altogether 60 countries that have publicly supported sexual orien-
tation as an issue at the United Nations Commission on Human Rights/Human Rights
Council since 2003°."3*

Nevertheless, the extent to which international human rights organisations are able to
uncover worldwide abuses against sexual minorities is still limited. Louise Arbour, then
UN High Commissioner for Human Rights, declared in 2006 that ‘[b]ecause of the
stigma attached to issues surrounding sexual orientation and gender identity, violence
against LGBT persons is frequently unreported, undocumented, and goes ultimately
unpunished. Rarely does it provoke public debate and outrage. This shameful silence is
the ultimate rejection of the fundamental principle of universality of rights.”'*> An
Australian report also describes the current situation:

Although progress has been made in the past ten years, mainstream organisations continue to
struggle to properly document human rights abuses against sexual minorities. Amnesty Inter-
national highlights that state persecution on the basis of sexual orientation may often be hidden
in vaguely-worded charges, such as ‘participation in a corrupt gathering’ or ‘harming others’,
as has been the case in Iran and Saudi Arabia. Persecution by non-state actors may be even
more difficult to document, particularly where directed at women whose stories may be
more difficult to access. Examples of this type of persecution include ‘therapeutic’ practices
to ‘cure’ homosexuality, domestic violence and honour killings.'>¢

Clearly, significant barriers continue to prevent the documentation of human rights viola-
tions against sexual minorities. This in turn translates into a scarcity of information that
can be used to support refugee claims. For instance, the IRB’s Research and Documentation
Directorate still cannot locate independent country information when requested to do so by
the RPD. In a 2007 response to a request for information about Mongolia, the Directorate
stated that ‘[u]p-to-date information on the treatment of homosexuals by authorities and
society in general was scarce among the sources consulted by the Research Directorate’.'*’
In responding to a request for information about the treatment of homosexuals in the
Turkish military, the Directorate relied on a handful of limited sources and admitted that
‘additional and more recent information . .. could not be found”.'*®

Amnesty International and Human Rights Watch have made sexual orientation and
gender identity serious concerns and both organisations publish reports and news releases
documenting human rights abuses against sexual minorities. Nevertheless, neither organis-
ation is able to produce information about all countries. Moreover, only a fraction of situ-
ations, often the most egregious, make it into their documentation. While both organisations
have fully integrated issues related to sexual orientation and gender identity into their
overall work, detailed country reports devoted exclusively to human rights violations
against sexual minorities are infrequently released.'>® Moreover, the reports that are pro-
duced may not investigate countries from which significant numbers of gay men, lesbians,
bisexuals, and transgender persons are fleeing. The RPD has dealt with a considerable
number of Mexican gay, lesbian, bisexual, and transgender claimants,"*® yet neither
Amnesty International nor Human Rights Watch has released a current report on the
human rights conditions for sexual minorities in Mexico.
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Even NGOs exclusively dedicated to documenting human rights violations against sexual
minorities have limited abilities to investigate and publish information. The IGLHRC has
published country reports but many of these are now outdated.'*' The most recent country
or regional report was published in 2003."*? Shorter ‘action alerts’ about human rights devel-
opments in different regions and countries are posted on the IGLHRC website but infor-
mation on many pages appears outdated, suggesting limited resources.'*> ILGA published
an annual report of state-sponsored homophobia in 2008 which provides a survey of states
with legislation criminalising consensual sexual acts between persons of the same sex.'**
Yet the report is not able to provide any specific information about the ways in which the
laws are applied, the number of prosecutions, or the overall repressive impact of the criminal
prohibitions. This would require resources and research beyond the means of the organis-
ation. Keeping information current is also difficult for NGOs with limited resources. In
Garcia v. Canada (Minister of Citizenship and Immigration),'* the RPD ignored a report
by the Mexican Citizen’s Commission Against Homophobic Hate Crimes on assassinations
that were motivated by homophobic hate, because the study was not current. While the RPD
was faulted for ignoring the information altogether, the Federal Court of Canada noted that the
report was prepared six years before the claimant’s hearing, and, as a result, the RPD could
decide not to ascribe much weight to the report.'*®

National human rights associations face the same challenge as international ones; most
notably, increased activism is met with attacks on human rights defenders. This has
seriously impeded their ability to document violations. The particular risks faced by
human rights defenders working on issues of sexual orientation were recognised by the
Special Representative of the UN Secretary-General on human rights defenders in 2001:

Greater risks are faced by defenders of the rights of certain groups as their work challenges
social structures, traditional practices and interpretation of religious precepts that may have
been used over long periods of time to condone and justify violation of the human rights of
members of such groups. Of special importance will be women’s human rights groups and
those who are active on issues of sexuality especially sexual orientation and reproductive
rights. These groups are often very vulnerable to prejudice, to marginalization and to public
repudiation, not only by State forces but other social actors.'*’

The UN High Commissioner for Human Rights recognised the problem as well:

I recognize that many LGBT human rights organizations work in extremely difficult circum-
stances. They are denied freedom of association when the authorities shut them down, or other-
wise prevent them from carrying out their work. They are physically attacked when they
organize demonstrations to claim their rights. Many have even been killed for daring to
speak about sexual orientation. They are denied access to important fora, including at the inter-
national level, where they should be able to have their voices heard.'*®

Increasing the risks is the fact that, according to the 2008 State-Sponsored Homophobia
report, being a gay man or a lesbian risks jail time in 86 countries and the death penalty
in seven.'* Serious risks are therefore involved in investigating, documenting, and
reporting human rights violations against sexual minorities, especially if researchers are
themselves gay, lesbian, bisexual, or transgender.

The absence of official government reporting increases the challenges of providing
reliable information. Most countries do not collect statistics or report publicly on incidents
of violence against sexual minorities. For instance, in a recent report on sexual minorities in
Turkey, Human Rights Watch cited figures on homophobic violence from a study
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apparently conducted by the Turkish Ministry of Justice.">® But, as the study remains
unpublished, and the number of subjects and the methodologies unknown, Human
Rights Watch were careful to note that while the data were consistent with their findings
the ‘figures must therefore be treated as inconclusive’.'>’ A number of sexual minority
rights organisations have tried to monitor reports of violence and incidents of homophobia,
and their research and findings have been used by mainstream human rights organisations.
For instance, Human Rights First cites surveys conducted by sexual minority rights groups
in several countries in their 2007 report Homophobia: 2007 Hate Crime Survey."> Human
Rights First does state, however, that while such surveys offer evidence of the problem of
homophobic violence the ‘surveys are not always undertaken with scientific precision or
cannot claim to be fully representative’.'>?

The absence of reliable independent country information can lead refugee tribunals to
use inappropriate sources as substitutes. In 2002, Michael Battista, a refugee lawyer in
Toronto, sent a letter to the IRB to complain about material contained in a standard infor-
mation package prepared by the RPD which was produced for a hearing of a claimant he
was representing.'>* According to Battista, the package contained material promoting
Mexico’s gay tourist and travel industry. This included downloaded information from web-
sites promoting Mexico’s gay tourist destinations. Battista claimed that such material was
inherently promotional and depicted social conditions in the most palatable light. In
addition, the information was unreliable, as sources or authors were not identified.
Finally, Battista argued that the material was highly prejudicial, as it relied on stereotypical
notions of gay men as primarily interested in socialising, parties, and sexual activity.'>
Dauvergne and Millbank have similarly criticised the Australian Refugee Review Tribunal
for relying on the Spartacus Guide, a travel guide aimed at gay men, at refugee hearings.'>®

Failure to document abuses can still impact on claimants negatively.'>” In 2000, a gay
man from the Bahamas failed to obtain refugee status in part because the RPD concluded
that the absence of reports of abuses by Amnesty International meant that ‘gays are not per-
secuted in the Bahamas and that human rights are respected’.'>® In Canada (Minister of Citi-
zenship and Immigration) v. Shwaba,"* the RPD found that there was no documentation on
the conditions in Grenada with respect to the alleged persecution of homosexuals except for a
document that was ten years old."® A gay Thai claimant failed to secure refugee status in
Australia because the tribunal concluded that ‘if there was a problem with homosexuals
being seriously threatened and attacked in Thailand or if police refused to provide adequate
state protection to homosexuals . . . that this would be reported in independent country infor-
mation’.'*'Moreover, as the analysis will now show, shortcomings in the availability and
specificity of independent country information make it difficult for gay, lesbian, bisexual,
and transgender claimants to meet legal specific requirements of the refugee determination
process, which can translate into poor assessments in the refugee hearing room.

The challenge of emerging legal issues

As discussed above, claims in the 1991-98 period generally turned on whether sexual
orientation or gender identity constituted the basis of a particular social group, whether clai-
mants were able to prove their sexual orientations or gender identities, and on the legitimacy
of a claimant’s well-founded fear. With regard to the last, the early cases focused almost
exclusively on whether a claimant could buttress her or his testimony regarding fear of
persecution with objective evidence that human rights abuses against sexual minorities
did in fact occur in the claimant’s country of origin. Very often, without such evidence,
claimants were unsuccessful in gaining protection.
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Two developments would change the nature of the inquiry in sexual orientation cases.
Information on the nature, scope, and seriousness of human rights abuses against sexual
minorities was slowly becoming accessible to refugee claimants and decision-makers. At
the same time, increased activism by gay, lesbian, bisexual, and transgender people at
both national and international levels was securing modest legal and social achievements
for sexual minorities in different countries.

The developments impacted on the refugee determination process in Canada. The
inquiry into a claimant’s well-founded fear became more layered. Whether a claimant
has a well-founded fear of persecution is in fact a complex factual and legal issue.
Rather than simply assessing the existence of serious human rights violations against
sexual minorities, adjudicators were increasingly interested in determining whether clai-
mants feared discrimination rather than persecution. In addition, since a claimant’s fear
of persecution could result from a state’s failure to protect the claimant, the focus of the
hearing began to turn on the availability of state protection and the existence of internal
flight alternatives. All three of these issues are linked to objective conditions in the
country of origin and therefore require documentation in order to properly evaluate their
relevance to a claimant’s case. The analysis will look at each issue in turn, and its accom-
panying evidentiary challenges.

a. Discrimination versus persecution

The notion of persecution is at the heart of the definition of refugee, yet the concept is
poorly defined.'®* In Ward, the Supreme Court of Canada defined persecution as ‘sustained
or systematic violation of basic human rights demonstrative of a failure of state protec-
tion’.'®® In Rajudeen v. Canada (Minister of Employment and Immigration),'®* the
Federal Court of Appeal defined persecution as ‘acts of harassment, cruelty, punishment,
injury or annoyance inflicted in a persistent, systematic or repetitive manner’.'®> In terms
of specific acts, tribunal and courts decisions recognise torture, rape, arbitrary arrest and
detention, assault, and repeated harassment as forms of persecution.'®® The definition of
persecution consequently necessitates that the harm feared be serious and that it be inflicted
in a persistent, repetitive, or systematic way.'®’

The requirement that the harm be serious has led to a distinction between persecution,
on one hand, and discrimination, on the other. It is true that persecution can be manifested
by a series of discriminatory acts; the concept of discrimination is therefore an aspect of
persecution. However, refugee law makes an important distinction between discrimination
and persecution. According to the United Nations High Commissioner for Refugees Hand-
book on Procedures and Criteria for Determining Refugee Status,"®® while discrimination
may amount to a violation of human rights, it will not necessarily amount to persecution.
Paragraph 54 of the Handbook states,

Differences in the treatment of various groups do indeed exist to a greater or lesser extent in
many societies. Persons who receive less favourable treatment as a result of such differences
are not necessarily victims of persecution. It is only in certain circumstances that discrimination
will amount to persecution. This would be so if measures of discrimination lead to conse-
quences of a substantially prejudicial nature for the person concerned, e.g. serious restrictions
on his right to earn his livelihood, his right to practise his religion, or his access to normally
available educational facilities.'®’

Thus, what distinguishes persecution from discrimination is the degree of seriousness of
the harm.
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Canadian refugee law adopts this important distinction between discrimination and
persecution. At the same time, courts have recognised that discrimination may also rise
to the level of persecution. The Federal Court of Canada stated, in the case of Sagharichi
v. Canada (Minister of Employment and Immigration),""° that incidents of discrimination
may very well amount to persecution. Refugee claimants must demonstrate that incidents
cumulatively or singly ‘constitute a serious, systematic and repeated violation of core
human rights’.'”! Discrimination in itself does not establish persecution, but it may
ground a finding if it is very serious. In all cases, it is a mixed question of law and
fact.'”* Finally, the distinction between discrimination and persecution rests entirely on
the evidence submitted to the RPD.'”

A few refugee claims based on sexual orientation or gender identity raised the distinc-
tion between discrimination and persecution before 1998,'”* but it was really in the last ten
years that Canadian decision-makers increasingly evaluated evidence to determine whether
a sexual minority claimant would be subjected to persecution or to the less serious harm of
discrimination. One reason for the increased relevance of the issue is the fact that in several
countries the social, political, and legal situations of sexual minorities has been changing.
While some countries continue to seriously repress homosexuality and transexuality, other
countries are becoming more accepting of sexual diversity.

The impact of this progress is now often at issue at refugee hearings. According to a
refugee lawyer in Toronto, the RPD ‘tends to be more sympathetic to claimants from
countries such as Pakistan and Iran where homosexuality is illegal’.'”> More tenuous are
cases involving claimants from countries that have emerging sexual minority communities
and rights organisations and concrete legal reforms, such as Mexico and several Latin
American and Eastern European countries.!’® For example, in Cuesta v. Canada (Minister
of Citizenship and Immigration), the RPD described the situation in Colombia in 2003 thus:

I note it is very clear from the documents that there is a continuum of an improving situation for
persons of the claimant’s particular sexual orientation. The situation there is not perfect by any
means, but it is clear that there have been improvements, starting in 1980 when consensual
homosexuality was decriminalized. Regarding the Constitution of 1991, even his counsel
described a very liberal Constitution.'””

Similar conclusions were drawn in numerous cases, including in a 2004 Brazilian claim
where the RPD concluded that ‘[wlhile the panel accepts that in Brazil, deeply ingrained
attitudes against homosexuality continue to exist, there are numerous examples in the docu-
mentary evidence that the situation for sexual minorities is improving’.'”® After canvassing
the situation in Ghana, the RPD decision-maker in Titus-Glover v. Canada (Minister of
Citizenship and Immigration) stated that ‘[t]he overall impression I get is that there is
definitively discrimination against homosexuals in Ghana but no persecution’.!”® A similar
conclusion was reached in a 2006 case relating to South Korea: ‘Thus, while it is clear the
situation for gays in South Korea is not as good as it is in Canada, I find there is insufficient
evidence to show there is systemic and repeated violation of human rights or serious and
sustained discrimination and harassment that amounts to persecution of all gays.’'

The fact that independent human rights documentation continues to be difficult to
obtain for many parts of the world means that assessment of whether a particular country’s
conditions constitute discrimination rather than persecution is sometimes based on little
objective evidence. Moreover, some adjudicators may continue to reason, as they did in
the early sexual orientation and gender identity claims, that the scarcity or absence of
reports evidences a lack of persecution.'®! This appears to have been the case in a decision
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reviewed by the Federal Court of Canada, where the RPD had reviewed the independent
country information and concluded that,

if violence against homosexuals was serious and widespread, it would have appeared in the
United States’ Department of State Report on Human Rights, Amnesty International Reports
or the Human Rights Watch World Report. Since violence against homosexuals was not
mentioned in any of these three reports, the Board concluded that it was not a serious and
widespread problem in Hungary.'®>

Considering the comparatively recent mainstream attention given to persecution based on
sexual orientation and gender identity, and the ongoing challenges in documenting human
rights abuses, refugee claims adjudicators should be careful to avoid drawing conclusions
that no persecution exists without clear positive evidence.'® Amnesty International warns
that ‘lesbians and gay men who have experienced torture or ill-treatment may not have
access to documented evidence of their personal experiences. Patterns of torture and
other abuses facing lesbians and gay men are not well documented in most countries,
although some non-governmental organisations have begun to track these abuses.”'** Adju-
dicators must ‘take into account reasons why reports of persecution may be unavailable’. 185

The lack of evidence is a challenge for both the claimant and the decision-maker. For
instance, in Zakka v. Canada (Minister of Citizenship and Immigration),'®® the Federal
Court of Canada stated that an applicant cannot simply rely on the existence of a law pro-
scribing homosexual acts to demonstrate risk. The claimant must produce evidence that
similarly situated persons were subjected to arbitrary harassment and detention under the
law. This was the conclusion also in Birsan v. Canada (Minister of Citizenship and Immi-
gration),"®” where the Federal Court held that “[i]t is certainly not unreasonable to conclude
that the mere existence of a law prohibiting homosexuality in public cannot prove, if it is not
enforced, that homosexuals are persecuted’.'® In Oviawe v. Canada (Minister of Citizen-
ship and Immigration),"® the absence of persuasive evidence regarding the manner and fre-
quency with which section 214 of the Nigerian Criminal Code, which rendered sodomy
punishable by up to 14 years’ imprisonment, was enforced resulted in the conclusion
that the claimant did not face persecution. As the Federal Court of Appeal in Sagharichi
pointed out, ‘the dividing line between persecution and discrimination or harassment is dif-
ficult to establish, the more so since, in the refugee law context, it has been found that dis-
crimination may very well be seen as amounting to persecution’.'”® Thus, in Inigo
Contreras v. Canada (Minister of Citizenship and Immigration),"®" the documentary evi-
dence, including the 2004 United States Department of State Report, was far from definitive
on the issue of persecution. The evidence suggested the existence of discrimination against
homosexuals and acts of persecution, but also pointed to government efforts to fix the situ-
ation and to the work of NGOs in trying to improve the treatment of sexual minorities. In Re
J.0.U.,'*? the RPD pointed out that previous IRB decisions went both ways in relation to
homosexuals from Poland on the issue of discrimination versus persecution. Similarly,
while the documentary evidence in a Brazilian claim outlined problems with the treatment
of sexual minorities, including that: (1) ‘Brazilian cities . .. have laws protecting homosex-
uals from discrimination on the basis of sexual orientation, although their enforcement is
sketchy’; (2) ““average” homosexuals ... are viewed as a threat’; (3) ‘[i]n Rio, there are
also antihomosexual hit squads’; (4) ‘[p]olice not only fail to stop the killings, but
also occasionally participate in them without any fear of legal repercussions’; and (5)
‘[Brazilian] macho culture [creates] an understanding among police and judges that
violence and murder of homosexuals does not deserve serious attention’,'”> the RPD
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concluded that homosexuals may experience measures of harassment and discrimination
and incidents of violence in rare circumstances in Brazil, but are not subject to serious
harm amounting to persecution’.'* This was based on the fact that the same documentary
evidence suggested that homosexuality was not illegal; that a public opinion poll showed
that 60% of Brazilians of both sexes were in favour of recognition of couples of the
same sex; that flamboyant homosexuality was widely accepted; and that a federal human
rights official had scheduled meetings with sexual minority rights representatives.'®’
The weighing of evidence in this decision on Brazil seems to have inexplicably favoured
the minor progress outlined in the independent country information rather than the more
serious reports of homophobic violence and impunity.

One of the problems lies in the type of country information that may be available to the
adjudicators. In a 1999 case involving two gay men from Uruguay, the RPD concluded that
the situation for homosexuals in Uruguay was not perfect but constituted discrimination
falling short of persecution.'®® Yet the documentary evidence mentioned in the RPD’s
reasons focused exclusively on the improved social position of homosexuals. Independent
country information, including information from a Uruguayan sexual minority rights
group, outlined the existence of some gay groups in the capital city of Montevideo, and
the holding of a public parade and workshops, including one event where a psychiatrist
held an open panel on homophobia at a town council.'®” However, I argue, this type of docu-
mentation does not provide useful assessment of the specific human rights situation of sexual
minorities in a particular country. If the independent country information focuses on the mere
existence of a sexual minority rights organisation, adjudicators may fail to appreciate that this
‘does not reveal much detail about the conditions for that organisation, the size or influence of
the organisation and/or any restrictions on its operations’.'”® Adjudicators require a diversity
of country information that paints a complete picture of the situation for them to be able to
understand ‘the nature of homophobic persecution, which is cemented by a complex inter-
action between legal, political, social, religious and familial spheres’.'® For instance, in
the Uruguayan case, the absence of penal provisions prohibiting homosexuality was men-
tioned by the RPD. Such absence, however, does not mean that same-sex conduct is
legally condoned, especially in public settings. Many Latin American countries have used
laws that penalise offences against morality and decency to repress homosexuality.>*

The fact that much current documentary evidence is often not determinative on the issue
of discrimination versus persecution is illustrated by the findings in four Sri Lankan cases
decided between 2004 and 2007, in each of which documentary sources suggested that
homosexuality was illegal under Sri Lankan law and punishable by up to 12 years’ impri-
sonment; that gay men were subject to harassment, extortion, and blackmail from police;
and that gay men were generally treated with aversion. At the same time, evidence
pointed to more societal openness; the emergence of support organisations for gay men
and lesbians; and the fact that, while a law prohibiting homosexuality remained on the
books, it was not being used in practice to prosecute individuals. Similar human rights
documentation was introduced at the hearings, yet different conclusions were reached
over whether the country conditions constituted persecution or discrimination. In De
Seram v. Canada (Minister of Citizenship and Immigration), the RPD focused on the
improvement in the conditions for sexual minorities to conclude that the claimant would
face ‘harassment and prejudice’ rather than persecution.’®' In Abdul Hameed v. Canada
(Minister of Citizenship and Immigration), the RPD concluded that ‘gays in Sri Lanka,
and the claimant, face discrimination and not persecution’, even though the decision-
maker acknowledged that ‘homosexuality is illegal under Sri Lanka law’; that gay men
were ‘generally being treated with distaste’; and that ‘incidents of gay beatings are reported



454 N. LaViolette

in Sri Lanka’.>°? In contrast, in the third case, the RPD concluded that an accumulation of
human rights violations, including risk of blackmail from police and alienation from family
and society at large, did amount to persecution.”*> In the last case, the Federal Court of
Canada allowed an application for judicial review of the RPD’s determination that a clai-
mant’s testimony was not credible in light of the documentary evidence that indicated
that, although there was a law on the books prohibiting homosexuality in Sri Lanka, the
law was not enforced by the police.’** The Federal Court of Canada concluded that the
RPD failed to refer to evidence that sexual minority rights ‘organisations are frequent
police targets, and that members are physically and verbally abused by the police’.?>* In
addition, the Federal Court stated that ‘although the law banning sodomy is not enforced,

the police often use the existence of the law to blackmail homosexuals’.?%

b. State protection

International refugee law was designed to reinforce protection individuals may receive from
their own countries. Absent a complete breakdown of the state apparatuses or an admission
by the state authorities that they are unable to protect the claimant, a claimant must advance
clear and convincing evidence of the state’s inability to protect him or her. The claimant has
the burden of proof and ‘must assume his or her legal burden on a balance of probabil-
ities’.?"” The Federal Court of Appeal recently clarified that the evidence adduced must
be ‘relevant, reliable and convincing’.?’® The Supreme Court of Canada in Ward held
that such proof may consist of testimony of ‘past personal incidents in which state protec-
tion did not materialize’ or of ‘similarly situated individuals who were let down by the state
protection arrangement’.?> The focus of the inquiry is on determining whether there is
objective evidence outlining inadequate state protection.?'®

In addition, courts have held that ‘where a state is in effective control of its territory, has
military, police and civil authority in place, and makes serious efforts to protect its citizens,
the mere fact that it is not always successful at doing so will not be enough to justify a claim
that the victims of terrorism are unable to avail themselves of such protection’.?'! Further in
Kadenko, the Federal Court of Appeal stated that the burden of proof was proportional to the
degree of democracy within the state in question.>'* The more democratic the state, the more
available domestic remedies the claimant must exhaust before claiming refugee protection.

State protection has been a consistent and recurring issue in sexual orientation and
gender identity claims in the last ten years.’'® Increasingly, the outcome of claims has
depended on whether the claimant has adduced clear and convincing evidence that state
authorities cannot or will not protect sexual minorities. The relevance of this inquiry is
illustrated by the fact that one of only two decisions to ever be designated as a ‘jurispruden-
tial guide’ by the IRB is a 2003 case dealing with state protection for sexual minorities in
Costa Rica.?'* A jurisprudential guide is designated pursuant to section 159(1)(h) of the
Immigration and Refugee Protection Act.>'® Adjudicators are expected to adopt the reason-
ing in a jurisprudential guide if the facts of the case before them are sufficiently similar.
When the RPD received an unusual number of claims from sexual minority claimants
from Costa Rica, the RPD decided that these cases turned on the issue of state protection
and designated as a jurisprudential guide a decision that concluded that state protection
was generally available in Costa Rica.

Several reasons explain the growing relevance of availability of state protection. Avail-
ability of state protection has been influenced by the social, political, and legal progress in
several countries. Legal reforms include specific measures to protect the human rights of
sexual minorities, including remedies such as mechanisms for individual complaints to an
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ombudsman or human rights commission or measures to counter homophobia within police
and state security forces. Refugee claims adjudicators have therefore begun to examine the
extent to which a gay man, lesbian, bisexual, or transgender person can seek protection in
his or her country of origin rather than obtain refugee protection in Canada.

Another reason the question of state protection is increasingly relevant in sexual
orientation and gender identity claims is the fact that a significant number of claims identify
private violence as the source of the feared persecution. Violence against sexual minorities
is often committed by individuals who do not represent the state. Shannon Minter states that
lesbians, like other women, are often victims of violence at the hands of family members.
They are forced to marry; subjected to psychiatric treatment against their will; deprived of
their children; and are victims of discrimination with respect to housing, employment, edu-
cation, and health services.?'® Gay male claimants also testify about abuse received at the
hands of family members,>'” and the family and social pressures that require them to
conform to strict gender-based social roles. Some of the claimants have been forced into
marriages of convenience,?'® while others claim to have been pressured to have children.?'
The situation of a Nigerian claimant shows the extent to which family members may
become the agents of persecution: ‘The claimant’s father and his three brothers confronted
the claimant while he was at university, broke the information that they had about his homo-
sexuality, horsewhipped him, and mistreated him, whereupon the father involved the village
elders in a ritual and gave his son, the claimant, an ultimatum: either get married or be
gotten rid of by the father.”®*° In another case, a claimant of Moroccan origin testified
about the abuse and torture he was subjected to at the hands of his father.?*' In such
cases, where the agents of persecution are private individuals, the availability of state pro-
tection becomes a key issue to be determined, as it is presumed that a claimant could turn to
the state for protection from family members or other private persecutors.

The fact that human rights organisations still do not provide adequate documentation
on many countries has serious consequences for claimants who have the burden of proof
when it comes to state protection. It is difficult to rebut the presumption of state protection
when human rights documentation is unavailable or provides little information on attitudes
and actual practice. While some cases benefit from extensive and wide-ranging human
rights documentation,*** others rely on a relatively small range of sources.

For example, in a 1999 case involving a gay man from Estonia, the RPD noted that the
claimant made unsuccessful attempts to obtain documentary evidence about similarly situated
persons.”** He was unable to secure any credible human rights information; rather, according
to the RPD, he provided second- or third-hand anecdotal evidence and ‘opinions gleaned from
TV and newspapers’ which were not considered sufficient evidence to rebut the presumption
of state protection.”?* The documentary evidence that was available showed that Estonia is a
democracy that is making serious efforts at protecting its citizens from human rights
abuses’.>*> While the RPD acknowledged that the documentary evidence made no mention
of sexual minority rights, it concluded that ‘there was no evidence that Estonian police are
homophobic’*?® and the claim was rejected. Lack of evidence was also an issue in Re
J.M.Y**” While homosexuality was found to be against the law in Jordan, the RPD noted
that the ‘the claimant provided little evidence that the law was generally enforced’.**® In
another case, the RPD cited a ‘Response to Information Request’ prepared by the Documen-
tation and Resource Directorate on state protection and remedies available to sexual minorities
in Brazil who were victims of physical violence.”*’ The adjudicator noted that the document
highlighted a public opinion poll that showed that 60% of Brazilians of both sexes expressed
support for recognition of couples of the same sex.>*® The adjudicator, however, failed to
explain how a favourable public opinion poll may evidence state protection.
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An additional concern is the emphasis the RPD sometimes places on human rights
documentation that outlines progress in the recognition of the rights of sexual minorities
over evidence that may suggest that this has not translated into effective state protection.
El-Farouk Khaki described the problem thus: ‘We need to look beyond what social
advances have been made to the overall human rights situation to see how rights have
improved for gay people.’*' Khaki added that ‘[m]Jost Latin American countries have
amazing constitutions, but that doesn’t mean [they are] enforced.’*** As has been noted
in the Australian context, ‘the absence of criminalising provisions seem[s] to raise overly
positive assumptions about the lack of state prosecution or the availability of securing
state protection’.233 Moreover, where laws do criminalise same-sex sexual conduct,
further evidence of their enforcement or threat of enforcement is required in order to
rebut the presumption of state protection.***

The problem, however, is that human rights documentation does not always deal
specifically or directly with the availability of state protection for sexual minorities.
Take, for instance, a caveat Amnesty International inserted in their recent report on the
decriminalisation of homosexuality:

This paper does not provide a survey of statutes and practices that directly or indirectly crim-
inalize individuals for consensual same-sex practices and, by erroneous association, transgen-
der people irrespective of their sexual orientation. Such a study requires careful research across
languages and criminal law, analysing specifically what actions are criminalized; how vague
laws are interpreted by law enforcement officials and across the legal system(s); how actual
or imputed behaviour, gender expression and claims to sexual or gender identity are differently
criminalized for women, men and transgender people; how these practices of criminalization
are informed by race and class, and so forth. Such a study would be invaluable but is
outside the scope of this overview.?*>

Unfortunately, comprehensive examinations of statutes and practices are rarely con-
ducted. Even the 2008 ILGA report State-Sponsored Homophobia does not include an
analysis of the scope, impact, and enforcement of laws that criminalise same-sex
conduct. What is required is specific information about how criminal sanctions, whether
enforced or not, ‘reinforce persecutory environments and destroy opportunities for
[sexual minorities] to seek protection from state authorities’.>*® An Australian refugee
decision made the following observation:

The exact numbers of LGBT [lesbian, gay, bisexual and transgender] people that are being pro-
secuted may not be available, but those figures do not necessarily indicate the level of tolerance
or acceptance by public authorities. The ‘effectiveness’ in oppressing LGBT people of legis-
lation criminalising homosexuality is not necessarily reflected in the number of prosecutions.
Many LGBT people either abstain from same-sex relationships, or keep occasional social and
sexual contacts secret, applying severe restrictions to their social life and personal identity, in
order to prevent arrests, harassment or prosecutions. As long as ‘open homosexuality’ is not
allowed, and LGBT people live their life in fear and secrecy, the criminalisation of homosexu-
ality can be said to be ‘effective’ in its repression, even if this is not reflected in large numbers
of prosecutions and/or arrests.**’

Amnesty International has also recognised that the extent to which a specific law represses
sexual minorities goes beyond the direct enforcement of the legislation:

Such laws, even when not implemented, construct societal attitudes, sending a clear message
of, at best, second-class citizenship to people who identify as lesbian, gay, bisexual or
transgender, or anyone who engages in any form of consensual same-sex sexual conduct, or
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those whose self-defined gender identity or gender expression differs from acceptable ‘norms’
of gender and sexuality. It is not just the conduct that is denounced by law but the individual
who performs it. Such laws encourage private and state acts of violence and fuel impunity for
those acts.>*®

Independent country information will be more useful to adjudicators and claimants if the
documentation ‘look[s] beyond official reports of prosecutions and persecution to cultures
of silence which surround human rights abuses against sexual minorities’**° and examines
the reasons why homophobic violence and abuses may be underreported.

Moreover, when objective evidence is available, the RPD sometimes emphasises
evidence that describes progress in the social situation of sexual minorities rather than
information that suggests problems with state protection.”*® For instance, in Re D.L.Z.,**
the RPD relied on the ILGA World Legal Survey to assess state protection for gay men
in Bulgaria. The decision focused on the report’s description of the social networks that
have developed in the gay and lesbian communities:

In spite of the negative attitude of the society towards gays and the sexual anonymity of most of
the gays the situation has changed in the last several years. Several issues of a gay magazine
were issued, gay books were published, gay dating agencies were established, several gay bars,
clubs, discos, sex shops were opened. The independent private media inform about gay events,
the national and the private television cast films with gay themes, and gay movies are shown in
the cinema.

It also stated the following on the capital city of Sofia in particular: ‘there are as many as
four gay clubs in Sofia, along with a “sex shop” known as Flamingo’s. The Website further
states that Sofia’s Orlov Most (“Eagles Bridge”) and Vazrazhdane Square are gay cruising
areas.”**? The RPD noted that ‘[t]he document also refers to discrimination against gays
and lesbians and cases of police brutality” but that the report characterised these incidents
as ‘occasional rather than systematic’,>** and the claim was rejected. In Pitrowski v. Canada
(Minister of Citizenship and Immigration),*** the RPD cited a report from a Polish sexual
minority rights group,®** but set aside some of its findings in relation to the high rates of
violence against sexual minorities>*® and refusal to report incidents to the police.>*” The
RPD emphasised instead evidence indicating that the police were courteous at the
Warsaw gay pride parade.>*® The decision concluded thus:

Given the documentary evidence and notwithstanding the incidents referred to in the
LAMBDA Warsaw Association Report (there are two million gay and lesbian persons living
in Poland), plus noting the fact that Poland is now a member of the European Union and is
still being monitored as such regarding the extent to which it is capable of protecting its
citizens, I find that the claimant has not established a well-founded fear of persecution for a
Convention ground in Poland.>*

Such decisions suggest that the RPD will interpret human rights documentation that
describes the growing social space achieved by sexual minorities as evidence that state
protection exists.

Similar human rights documentation can also lead to different conclusions in relation to
the availability of state protection. In Re B.B.Y.,**° the RPD concluded that the documentary
evidence supported the gay claimant’s case that he could not benefit from state protection in
Lebanon. Provisions dealing with homosexuality existed in the penal code that made it an
imprisonable offence to engage in homosexual activities. Yet in another decision decided a
day earlier the RPD dismissed the importance of the same provisions. Relying on ‘gay and
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lesbian guides’ as evidence, the RPD concluded that despite the fact that open homosexual
relationships were not allowed and there was no visible support for gay rights, discreet
homosexual behaviour was possible and Lebanese authorities did not actively prosecute
homosexuals. >

Another issue of relevance for sexual minorities is the fact that they have to declare their
sexual orientation in order to access state protection. The question becomes whether this is
realistic or reasonable;*>* this is an assessment that can benefit from independent country
information. For instance, Human Rights Watch published a report on homophobic vio-
lence in Jamaica in 2004 and their findings on police authorities are summarised as follows:

Victims of violence are often too scared to appeal to the police for protection. In some cases the
police themselves harass and attack men they perceived to be homosexual. Police also actively
support homophobic violence, fail to investigate complaints of abuse, and arrest and detain
them based on their alleged homosexual conduct. In some cases, homophobic g)olice violence
is a catalyst for violence and serious — sometimes lethal — abuse by others.>

The report detailed numerous violent and abusive incidents supporting the conclusion that it
would be unreasonable for Jamaican gay men and lesbians to seek state protection.

In Re V.Z.D.,>* the RPD was able to rely on documentation to take into account the
impact disclosure of a Mexican woman’s sexual orientation would have on her custody
dispute with her ex-husband. The RPD concluded thus:

The panel further took into consideration the consequences for xxxx xxxxxx of such exposure
of a police report whereby she would have to disclose her lesbian relationship, given the
custody battle between her and her former spouse. The documents indicate that custody
could be removed from the custodial parents if moral codes are at issue. The panel finds
that in this particular case and circumstances the claimant has established that they are
unwilling, due to their fear, to seek the protection of the authorities in Mexico, and that they
have provided clear and convincing proof that, given their particular circumstances, the
state is therefore unable to protect them.>>

In another case, the adjudicator found the documentary evidence regarding state protection
to be mixed, but nevertheless concluded that the particular circumstances of the claimant
made it unreasonable to expect him to come out and declare himself to be a homosexual
in order to access state protection.”>® The same conclusion was reached in the case of a
Nigerian gay man where the RPD concluded that the claimant would risk his life ‘with
the exposure of his own alternative lifestyle’ to the police.**’

While the aforementioned cases carefully examined the issue of disclosure to public
authorities, and concluded that the refusal to come out was reasonable, the RPD dismissed
a similar reluctance to disclose by a Polish gay man in a 2007 claim. The RPD reviewed the
documentary evidence on homophobia in Poland submitted by the claimant and stated that
‘it is easy to understand why homosexuals in Poland very often hide their sexual orientation
and frequently face discrimination at work, in the street and in their own families’.
Nevertheless, the adjudicator concluded,

The fact that he alleged that he did not file a complaint because he was afraid of revealing that
he is a homosexual and because he believed that the police sometimes discriminate against
homosexuals is not a reasonable excuse for not contacting the authorities, especially when at
least some of the aggressors against whom a complaint can be filed can be identified.**®



The International Journal of Human Rights 459

The RPD added that the fact ’[t]hat some victims are reluctant to take administrative or legal
action against the people who assaulted them, because they do not want to reveal that they
are homosexual and because they doubt the effectiveness of the recourse in question, is not
clear and convincing evidence of the state’s inability to protect them, but simply evidence
that such protection is not perfect.”** Consequently, a claimant’s fear of coming out to state
authorities needs to be buttressed by human rights reports that specifically detail the con-
sequences of disclosure. While some human rights organisations have begun to include
this kind of information, as Human Rights Watch did in the report on Jamaica mentioned
above, this is not always the case in other independent country information.

To summarise, in Canadian refugee law, unless the state apparatuses have broken down
completely, the state is presumed to be capable of protecting its citizens. Refugee claimants
must therefore rebut the presumption of state protection by showing clear and convincing
evidence that the state authorities in their countries of origin are unable or unwilling to
protect them. This burden is made more difficult for sexual minorities, as independent
country information remains hard to find for many parts of the world and because
current information is often general and descriptive in relation to state protection rather
than specific and evaluative.

c. Internal flight alternative

Claimants have an additional evidentiary burden when making their case for a well-founded
fear of persecution. The concept of ‘internal relocation alternative’, or ‘internal flight
alternative’ (IFA) is an extension of the concept of state protection. In assessing whether
a refugee’s fear of persecution is well founded, the RPD will determine whether the clai-
mant can avail himself or herself of a safe place in the country of origin. Refugee protection
will be denied if a claimant did not exhaust all possibilities of reaching safety in an area
within the claimant’s own country before seeking international protection. James Hathaway
has expressed the concept of IFA as follows: ‘““internal protection alternative” analysis
should be directed to the identification of asylum-seekers who do not require international
protection against the risk of persecution in their own country because they can presently
access meaningful protection in a part of their own country’.?®°

While the concept of IFA is not mentioned in international legal instruments, in Rasar-
atnam v. Canada (Minister of Employment and Immigration), the Federal Court of Canada
held that ‘a determination of whether or not there is an IFA is integral to the determination
of whether or not a claimant is a Convention refugee’.>®' As outlined in Rasaramam and
Thirunavukkarasu,”®* the test to be applied in determining whether there is an IFA is
two-fold: (1) the Board must be satisfied on a balance of probabilities that there is no
serious possibility of the claimant being persecuted in the part of the country where it
finds an IFA exists; and (2) conditions in the part of the country considered to be an IFA
must be such that it would not be unreasonable, in all the circumstances, including those
particular to the claimant, for him or her to seek refuge there.?®?

The IFA rule essentially involves an analysis of the general situation in the country to
determine the risks faced by the claimant in the proposed site of relocation. It also involves a
consideration of the individual’s personal circumstances to assess the claimant’s ability to
effectively access and integrate into that location. Both of these conditions must be satisfied
for a finding that the claimant has an IFA. Finally, while the burden of proof rests upon the
claimant once the issue of IFA has been raised, the RPD ‘cannot base a finding that there is
an IFA, in the absence of sufficient evidence, solely on the basis that the claimant has not
fulfilled the onus of proof”.>%*
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IFAs are increasingly being assessed in claims based on sexual orientation and gender
identity.®> Social, political, and legal progress is sometimes highly localised in a state;
more tolerant destinations may therefore constitute an IFA for gay men, lesbians, bisexuals,
or transgender persons. In addition, meaningful protection in a different area of the country
may indeed be available to a claimant where he or she is being persecuted by a non-
governmental entity acting independently of any governmental control or support. As
mentioned above, private persecution is regularly raised in cases brought forth by
members of sexual minorities.

As IFAs are an extension of the concept of state protection, many of the problems
identified in the previous section apply to the use of independent country information in
determining the viability of an IFA for sexual minorities. Similar to the presumption of
state protection, the problem associated with IFAs stems from its increasing use to deny
refugee status to claimants who cannot produce enough evidence to negate the possibility
of an IFA. While some decisions do rely on extensive documentary evidence,?®
many others did not. In many cases, the independent country information did not address
the issue of I[FAs or the effectiveness of measures that purported to ensure state protection
in the alternative location. The concern that independent country information does not
probe the actual reality of protection is a constant concern in refugee claims based on
sexual orientation and gender identity. For instance, a gay claimant acknowledged that
Mexico City had recognised same-sex relationships, in addition to extending inheritance
rights and benefits, but he dismissed the reforms: ‘But that’s paper. I don’t need papers
in my life, I need reality.”**” In Orozco Gonzalez v. Canada, Mexico City was considered
a viable IFA on the basis of documentary information that indicated that the capital city had
its own annual gay parade; the city government had adopted anti-discrimination legislation;
and the police forces had created a preventive policing unit in order to address the issue of
homophobia.**® Nothing in the independent country information addressed the actual
implementation of the measures adopted by authorities in Mexico City; in fact, it appears
that such an assessment was not available. The claimant, who had the burden of proof,
could offer no objective evidence to rebut the suggestion that Mexico City was a viable
IFA. He simply described the independent country information as ‘crap’.?*® In another
case, the RPD dismissed a claimant’s attempt to challenge the existence of an IFA on the
basis that the documentary evidence was outdated.””°

The problem with independent country information is in large part due to the fact that
an IFA is a highly specific refugee law concept. International and national human rights
organisations generally engage in fact-finding in attempts to influence public opinion and
international organisations and to shame and stigmatise abusive governments. They are
not primarily concerned with gathering information to meet the specific legal needs of
asylum seekers and refugee claimants. Therefore, human rights reports rarely compare
internal locations to determine whether one part of a country is a safer place for minorities
or targeted individuals. In their recent report on Turkey, Human Rights Watch provided a
comprehensive picture of the discrimination and repression facing sexual minorities.”’"
However, the report did not compare the status of gay men, lesbians, bisexuals, and trans-
gender persons relative to their geographic location within the country. It is therefore
unclear how useful the information in the report will be to a refugee claimant trying to
counter claims that large cities like Ankara or Istanbul may constitute IFAs.

The unreliability of independent country information in relation to IFAs is evidenced
by the RPD’s attempt to deal with the issue in relation to Mexican claims. In October
2006, the IRB identified a 2005 decision, Gutierrez v. Canada,”’* as having persuasive
value regarding the availability of an IFA in Mexico for refugee claims on grounds of
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sexual orientation or gender identity.?’* While persuasive decisions are not binding on
adjudicators, they are offered ‘as models of sound reasoning that may be adopted in appro-
priate circumstances’.?’* Adjudicators ‘are encouraged to rely upon them in the interests of
consistency and collegiality’.>”> In the Mexican case, decided on 24 February 2005, the
RPD held that Mexico City constituted an IFA for gay men and lesbians. The finding
relied on a national documentation package dated November 2004, although more recent
information from 2005 was available at the time.>’® In addition, the viability of Mexico
City as an IFA was buttressed by a 2003 report by the World Policy Institute in which
the author claimed that strong regional contrasts existed in the treatment of sexual min-
orities but that substantial gains had been made in such urban centres as Mexico City.%”’
Several RPD decisions cited this 2003 human rights report in support of their findings
that Mexico City was an IFA for sexual minorities.?’®

The IRB must have felt fairly confident that the decision was reliable to designate it as a
persuasive decision in 2006. Yet, less than a year later, RPD adjudicators were calling into
question the conclusion that Mexico City was a safe place for sexual minorities. Indeed,
even as an IRB spokesperson was quoted in July 2007 as saying that ‘there is a persuasive
decision that argues homosexual refugee claimants have an in-country flight alternative in
Mexico City to escape persecution for their sexual orientation’,””® some refugee claims
adjudicators were rejecting the accuracy of the decision. In Re H.K.T., the persuasive
decision was characterised as an older case that, having relied on evidence available in
2004, was now pre-empted by evidence available in 2007.%*° The adjudicator concluded
that the persuasive decision ‘is neither persuasive, nor helpful, for a case to be determined
in 2007°.28' The viability of an IFA in Mexico City was rejected and the claimant was
considered to be a person in need of refugee protection on account of his sexual orientation.
In another 2007 case, the persuasive decision was also found to be unhelpful because the
claimant was already living in Mexico City and the adjudicator held that, ‘even in
Mexico City, homophobia is still common, and although protective measures exist, they
are ... ineffective’.?®? Interestingly, both these 2007 decisions used country information
packages put together by the Documentation and Research Directorate of the IRB to
conclude that the findings of the persuasive decision in relation to Mexico City as an
IFA were not in fact persuasive.”®® Finally, in May 2008, the Deputy Chairperson of
the RPD issued a notice revoking the persuasiveness of the decision regarding the avail-
ability of an internal flight alternative in Mexico, stating that ‘over time, the evidence on
which the ... decisions were based may have become dated and the reasoning in the
decisions, based on the evidence, may no longer have persuasive value relevant to more

recent claims’.2%*

Conclusion

The preceding discussion has attempted to demonstrate how gay, lesbian, bisexual, and
transgender refugee claimants in Canada continue to find themselves disadvantaged
when it comes to proving the objective elements of the refugee definitional test. The
study reveals that evidentiary challenges have evolved since 1991, when claims based on
sexual orientation were first introduced in the refugee determination process in Canada.
It is certainly significant that mainstream human rights organisations are no longer reluctant
to advocate on behalf of sexual minorities, in contrast to the neglect that existed as recently
as the early 1990s. This has resulted in an increase in independent country information on
the human rights situations of gay men, lesbians, bisexuals, and transgender people around
the world. In addition, the efforts of sexual minority rights organisations to overcome
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indifference of mainstream human rights organisations by investigating and reporting the
most egregious violations are no longer regarded with distrust at refugee hearings.

Despite these developments, assessment of the objective basis of sexual-orientation- or
gender-identity-based claims for refugee protection continues to present challenges to both
claimants and RPD adjudicators. First, availability of documentation remains a problem.
The extent to which mainstream international human rights organisations and sexual min-
ority rights groups are able to uncover worldwide abuses against sexual minorities is still
limited. In most countries, stigma continues to attach to issues surrounding sexual orien-
tation and gender identity. This often means that homophobic violence is frequently unre-
ported, undocumented, and ultimately unpunished, making it difficult to investigate the
problem. Increased activism has also been met with attacks on gay, lesbian, bisexual,
and transgender human rights defenders, which seriously impede their ability to document
violations. Resource limitations also hinder the ability of human rights groups to investigate
and publish reliable, current, and comprehensive information. Failure to document abuses
can still impact claimants negatively and the absence of reliable independent country
information has led adjudicators to use inappropriate sources as substitutes.

Second, the legal issues considered determinative of a refugee claim have shifted
towards more complex issues of fact and law. The inquiry into a claim based on sexual
orientation or gender identity has become increasingly layered. Rather than simply asses-
sing the existence of serious human rights violations against sexual minorities, adjudicators
are now interested in determining whether claimants fear discrimination rather than perse-
cution, whether they can access state protection, and the extent to which another internal
location can serve as alternative refuge. All three of these issues are linked to objective con-
ditions in the country of origin and therefore require documentation in order to properly
evaluate their relevance to a claimant’s case. The absence of independent country infor-
mation that is sufficiently focused or detailed to meet these new issues often translates
into poor assessments in the refugee hearing room.

The findings of this study suggest two main paths to improving the evidentiary burden
of sexual minority claimants. First, refugee claims adjudicators must take into account the
obstacles that continue to impede the production of adequate independent country infor-
mation. While documentation has increased and improved, significant challenges remain,
especially in relation to providing the kind of specific and detailed evidence now required
to distinguish persecution from discrimination, and to rebut the presumption of state protec-
tion. In the early 1990s, the IRB responded to problems with independent country infor-
mation by providing training to adjudicators in addition to increasing their own efforts to
research human rights situations. Such efforts must be continued, as evidentiary problems
facing sexual minorities have not yet disappeared, and adjudicators must understand the
scope of ongoing challenges. In addition, research conducted and evaluated by the IRB
can often be more specific to the issues raised at refugee determination hearings than
general human rights reports may offer.

Second, human rights organisations must take steps to improve the independent country
information that ends up being used at refugee hearings. Human rights organisations must
explicitly acknowledge that their work is not only used to influence public opinion and to
shame abusive governments, but is also a vital piece in the refugee determination process.
For instance, country reports produced by human rights organisations should not only direct
recommendations to the government of the state under investigation, but data should also be
assessed in a way that will be useful to refugee-accepting countries. Increased focus should
be given to the distinction between persecution and discrimination, to the availability of
state protection as well as to possible regional contrasts in the treatment of sexual minorities
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within a country. More human rights organisations must research the situations of sexual
minorities, and those who already do must augment their work in the area in order to
ensure that information is available for all regions of the world. Finally, human rights infor-
mation must be produced for countries from which significant numbers of sexual minorities
are fleeing, as these refugees will in all likelihood require objective evidence to gain refugee
protection in another country.

Independent country information plays an important role in the refugee determination
process. It is therefore essential for refugees that international human rights organisations
continue to document violations against sexual minorities and take into account the specific
requirements of the refugee determination process when producing information. Refugee
claims adjudicators in turn must keep in mind the cultures of silence which surround
human rights abuses against sexual minorities and examine the reasons why homophobic
violence and abuses may be under-reported. Should both these developments take place,
the refugee determination process in Canada and elsewhere as it applies to sexual minorities
will ultimately provide a better guarantee of protection.
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